
This is one of the Lawyers in Brian Korte`s office, SUSANNA LEHMAN, ESQ.  

She makes the Plaintiff very confused and argued a very different angle of  

the Pooling and Servicing agreement and the use of the Power of Attorney  

that all the trusts can be used against them all the time, very cleaver indeed. 

 

That law firm works the cases; they file the PSA and argue the hell out of it, 

this case in particular was very impressive I like the way the lawyer handled  

the Plaintiff and the Judge, when the homeowner uses all the ;legal and when the  

Homeowner has a good lawyer, to defend the rights of the homeowner with modern 

defense, I like to see this very much. Somehow the Prospectus has to come into play,  

I have read many of them and they are very interesting, if you can understand the  

language, the trust I think its the trustee who sells the loans to the originator, and  

it has been a huge problem to figure out how the trustee of the trust got the thing in  

the first place?.  
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IN THE SEVENTEENTH JUDICIAL CIRCUIT COURT  

IN AND FOR BROWARD COUNTY, FLORIDA  

CASE NO. CACE10032662 (11SJ) 

 

 



 US BANK, NATIONAL ASSOCIATION, ETC., 

 

 

 Plaintiff,  

vs. 

 

 

 KUDER MICHAUD, et al., 

 

 

 Defendants. 

 

 

 Fort Lauderdale, Florida  

Friday, July 8, 2011 

 

 

 2:30 p.m. - 2:52 p.m.  

The above-styled case came on for hearing  

before the Honorable JOEL LAZARUS, at the Broward County  

Courthouse, Fort Lauderdale, Florida on the 8th of July,  

2011.  
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APPEARANCES:  

ON BEHALF OF THE PLAINTIFF:  

SHAPIRO & FISHMAN, LLP  

4630 Woodland Corporate Boulevard  

Suite 100  

Tampa, Florida 33614  

(813) 880-8888  

BY: TRACY STARASOLER, ESQ.  

ON BEHALF OF THE DEFENDANT:  

KORTE & WORTMAN, PA  

2041 Vista Parkway  

Suite 102  

West Palm Beach, Florida 33411  

BY: SUSANNA LEHMAN, ESQ.  

(561) 228-6200  
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Thereupon: 

 

 

 The following proceedings were had:  

THE COURT: What do we have here?  

MS. STARASOLER: Judge, it's number one on 

 

 

 your -- I believe it's number one.  

THE COURT: Give me the -MS.  

STARASOLER: Michaud is the name of the 

 

 

 defendant, and it's US Bank National Association,  

special settle. 

 

 

 THE COURT: I have got it right here.  

Defense motion for contempt, sanctions and to  

dismiss. 

 

 

 MS. LEHMAN: That's correct.  



MS. STARASOLER: Correct.  

THE COURT: Wants your first born, your car 

 

 

 what other, things? Okay.  

MS. LEHMAN: I have a copy of the motion for 

 

 

 you, sir.  

THE COURT: Please.  

MS. LEHMAN: It's okay.  

MS. STARASOLER: I trust you.  

MS. LEHMAN: Basically, we're here today 

 

 

 because plaintiff's counsel has willfully  

disregarded three prior court orders that have been  

issued by this Court. It would be the court order  
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of January 5, 20111, and the two orders made by this  

Court on January 8, 2011. 

 

 

 THE COURT: First I'm looking at January 5th  

2011, which is by Judge Gates. 

 

 

 MS. LEHMAN: Yes, sir. 

 

 

 THE COURT: Plaintiff has 30 days to respond  

to the defendant's first request for defendant's  

first request for production regarding trust  

documentation and mortgage ownership without  

objection. 

 

 

 MS. LEHMAN: Yes. 

 

 

 THE COURT: 30 days, okay. And that was back  

on January 5th. So is that replied to before  



February 5th? 

 

 

 MS. LEHMAN: No, sir. 54 days later when the  

response was received, we filed a motion to enforce  

the prior court order. We were heard on that motion  

on March 8, where plaintiff -- where -- as I have  

supplied you with the order. 

 

 

 THE COURT: Okay. Judge Gates, on the 8th of  

March, ordered within 30 days the plaintiff shall  

provide responses to the first request for  

production without objection, response to request  

for production regarding trust documentation and  

loan ownership, without exception -- objection,  
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rather, within 15 days, and you shall pay defense  

counsel $1,000 for attorney's fees and sanctions.  

That was on March 8th. Was that responded to within  

15 days? 

 

 

 MS. LEHMAN: Your Honor, actually, it was  

responded to within 29 - 

 

 

THE COURT: 30 days, rather. 

 

 

 MS. LEHMAN: It was responded to within 29  

days, so we don't contend it was untimely. 

 

 

 THE COURT: Okay. 

 

 

 MS. LEHMAN: However, attached to our motion,  

which is plaintiff's second supplemental response to  

our request for first production and for trust  



production. 

 

 

 Both responses given by the plaintiff pursuant  

to this Court's order are completely unresponsive.  

Basically, the plaintiff has supplied us with  

blanket and stock responses that - 

 

 

THE COURT: They said they already filed on  

December 13th, the proper responses. 

 

 

 MS. LEHMAN: Well, no. Actually, the  

December 13th filing was done by us, which was the  

defendant's notice of filing of the pooling and  

servicing agreement. Therefore, plaintiff relies on  

the document that we filed by stating that defendant  
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has already filed it, and that the plaintiff is not  

currently in possession of any other documents  

responsive to this request. 

 

 

 THE COURT: Okay. 

 

 

 MS. LEHMAN: To start with, the pooling and  

servicing agreement that we filed is unauthorized,  

not signed by anyone. It's incomplete, as it does  

not attach the exhibits referenced within that  

document. In our request for production we asked -I  

think it's number one or number two. We asked  

that the plaintiff provide an executed copy of the  

pooling and servicing agreement, which the  

plaintiff, as a trustee, should have. However, in  

plaintiff's response, they state they are not in  

possession of that document. 

 

 

 I just want to point out the fact there was a  

deposition taken in the case back in March. In that  



deposition, we asked for the deponent to verify the  

pooling and servicing agreement that we filed, and  

whether or not this was the document that they have  

seen. They stated, no, that the document that they  

saw was different from the one that we filed.  

Therefore, an executed and/or different document  

exists. 

 

 

 On top of that, within that deposition, the  
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plaintiff also stated -- or I'm sorry, the deponent  

also stated that there was a power of attorney  

document that authorized the deponent to bring this  

litigation. I do have here, the notice of the  

deposition. We did notice the plaintiff. I have a  

copy here. And Your Honor, here's the notice of the  

deposition that was taken, which states the  

plaintiff. 

 

 

 I also have a copy of the transcript of that  

deposition. Within the transcript, if you do look  

at it, on page 9, on page 9 of that document -- of  

the transcript, I'm sorry. If you go to line 4  

through 8, the deponent states: The question was:  

I believe my question to you, sir, was without  

speaking to the plaintiff in this case, how do you  

know that he designated you to be the plaintiff? 

 

 

 The response: Through the pooling and  

servicing agreement that we have and also the power  

of attorney. 



 

 

 Have you had the opportunity to review the  

pooling and servicing agreement at any particular  

time? 

 

 

 Answer: Yes, I have. 

 

 

 Can you tell me the section that says Litton  

Loan Servicing, that was the deponent, a gentleman  
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from Litton Loan Servicing who appeared, is  

permitted to be the plaintiff in litigation on  

behalf of the plaintiff in this case. Without  

having the actual agreement in front of me, I  

believe it's in Section 3. 

 

 

 If you go to page 10, the next page, it  

states, if you look at lines 1 through 16, it  

states: Do me a favor and tell me where it says  

Litton Loan Servicing in that document? 

 

 

 Says: Object to form. I'm going to object to  

any questions relating to the pooling and servicing  

agreement. It's over a 300 page document. The  

documents speaks for itself. 

 

 

 The witness responds saying: The document  

that I reviewed has on the cover page that Litton  

Loan Servicing is listed as the servicer. That's  

not included in the document you have handed me. 



 

 

 Sir, the document that we handed to the  

deponent at the time was the document that we filed  

back in 2010, which was the pooling and servicing  

agreement. 

 

 

 It goes on to say: The question is: It's  

your understanding there is another document that is  

a pooling and servicing agreement that lists Litton  

Loan Servicing as the servicer?  
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Answer: The cover page of the pooling and 

 

 

 servicing agreement always includes the name of the  

servicer. 

 

 

 Right then and there, it's obvious that there  

was a different document that was reviewed prior to  

coming to the deposition that also was not filed by  

us. Therefore, where the relationship between the  

responding party, since we're on a request to  

produce between the responding party here, the  

servicing company, and the party that holds the  

requested documents is a sufficiently close one, the  

courts will consider the responding party to have  

control necessary to justify an order compelling the  

party to produce the documents. 

 

 

 Therefore, the response is that they are not  

in their possession doesn't hold water here and  

pursuant to Fourth DCA case of America Honda Motor  



Company versus Votour, 435 So. 2nd 368 out of the  

Fourth DCA: It is not unreasonable to require a  

parent corporation engaged in litigation to produce  

records of a wholly owned subsidiary. 

 

 

 Basically, what we have here is a sword and  

shield argument. The servicer is using the sword to  

claim that it stands in the shoes of the plaintiff  

here to bring litigation and to foreclose, but puts  
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up its shield when we request the documents that  

give the servicer the authority to bring the  

litigation, claiming that they don't have possession  

of these documents. We can't play a shell game here  

and put the servicer in the middle and block us from  

the ability of getting the documents requested by  

us. 

 

 

 If Litton Loan is bringing the litigation on  

behalf of the named plaintiff, then Litton Loan  

stands within the shoes of the plaintiff.  

Therefore, the relationship is close enough by an  

alleged power of attorney document to have control  

over the documents we have requested. 

 

 

 Basically, so based on the cases that I cited,  

the testimony in the deposition, there is a  

relationship that's close enough and sufficient  

enough to give the plaintiff as the servicer, who  

came to the deposition, the control to get the  

documents we have requested. 



 

 

 Moreover, since we are here on a motion for  

contempt and sanctions and to dismiss, we state that  

it took a request, a response with objections, a  

court order, another motion to enforce, and then  

another court order to finally be here now asking,  

again, for these documents, and their response is we  
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don't possess any. They didn't respond to that in  

the beginning, and now they are saying that now. 

 

 

 Basically, that was, you know, it's a willful  

disregard of the Court's orders. It's  

nonresponsive. If you look back at the March 8th  

order, it does state, particularly, that they are to  

respond without objection and with responsive  

answers. These are not responsive answers. 

 

 

 Moreover, there was a second order that was  

entered on March 8th as well, in reference to our  

motion to compel better answers to first  

interrogatories. The Court granted that motion,  

giving us 30 days that the plaintiff shall properly  

respond to interrogatories. 

 

 

 THE COURT: Why did the Court give you 30  

days? 

 



 

 MS. LEHMAN: I'm sorry, the plaintiff should  

respond within 30 days, question by question and  

without objection; and that the questions shall be  

properly verified. That was entered on March 8th.  

29 days later, plaintiff filed a motion for  

extension of time. That motion requested 14 more  

days to respond. It was filed. Never set for  

hearing and never heard, and no order was ever  

entered.  
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On April 11th, plaintiff faxed us unsworn and  

unverified, unsigned responses. We didn't actually  

receive the verified and signed responses until  

April 20, 2011, with the notary stamp and the  

signature from the person responding to the  

interrogatories. 

 

 

 I mean, it's black and white there was a  

violation here. They had 30 days. We should have  

received it by March -- I'm sorry, April 8th.  

Instead on April 7th, they filed their motion for  

extension of time, which does not toll the time for  

them to respond, unless set, heard and ordered.  

Therefore, they violated this Court's order. They  

violated the two previous orders on the production  

side of discovery, and then on top of that, their  

response is unresponsive. 

 

 

 THE COURT: Excuse me. 

 

 



 (A short recess was taken by the Court.) 

 

 

 THE COURT: I apologize for cutting you off.  

Trying to go between this courthouse and that  

courthouse, the court administrator is trying to  

move me. I had no chair over there. My robe is  

over there. I have a full morning docket over  

there, and I'm back here. 

 

 

 MS. LEHMAN: It was a perfect break, because  
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it, basically, comes to what we're asking for. 

 

 

 THE COURT: Let me hear what counsel for the  

bank has to say. 

 

 

 MS. STARASOLER: Your Honor, first of all,  

what counsel argued to the Court just now was not in  

her motion. We're not before the Court on the  

sufficiency of our responses. So I'd ask - 

 

 

THE COURT: Well, in effect, you are, only  

because of Judge Gates' ruling to apply with  

specificity, okay. 

 

 

 MS. STARASOLER: Okay. 

 

 

 THE COURT: So I do think that counsel has  

some leeway to argue the way that she did argue. 



 

 

 MS. STARASOLER: Okay. Your Honor, well  

then, with all due respect, I am still -- it's still  

our position that this motion should be denied in  

its entirety. We have complied and provided the  

discovery in accordance with the Court's order. 

 

 

 The only document that plaintiff currently has  

in its possession responsive to these requests is  

the pooling and servicing agreement which was filed  

with the Court by the defendant and on the SEC  

website, documents related to or referenced in the  

PSA are available on their website, which is  

available to the defendant. They can go on the  
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website. They obviously did, to get the document,  

the pooling and servicing agreement. 

 

 

 I also want to touch on something that was  

said to the Court, but is really not correct. Prior  

to the expiration of the Court's order on April 8th,  

we filed a motion for extension of time to comply  

with the Court order, and we asked for 14 days. In  

the interim on the 11th, we faxed over unverified,  

unsigned interrogatories. But on the 20th, we  

served the signed verified interrogatories, so there  

was no need to set a hearing on a motion for  

extension of time, because it would have been moot  

by then. And under the Rules of Civil Procedure by  

us filing the motion for extension of time before  

the expiration, we extended the time to comply. 

 

 

 The reason unverified ones were faxed was a  

good faith effort to show counsel that we are in the  

process of getting them, and here's our unsigned,  

unverified ones until we get the signed ones. 



 

 

 THE COURT: Did you indicate, when you sent  

the unverified, unsigned, not notarized ones that a  

verified will follow? 

 

 

 MS. STARASOLER: Your Honor, I was not the  

attorney handling the file at that time, but it's my  

understanding there was -- something to that effect  
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was addressed to counsel saying that we don't have  

ours yet, but they will follow. 

 

 

 Judge, I also wanted to point something else  

out to you. If you look at the court docket, the  

notice of service of the interrogatories were filed  

on April 21st. Their motion for contempt was not  

filed until April 25th. So it was filed after they  

received the verified answers to interrogatories.  

Although their notice of hearing says that there was  

a good faith effort to resolve these issues, there  

hasn't ever been any. 

 

 

 THE COURT: Any good faith effort or any  

effort, period? 

 

 

 MS. STARASOLER: Hasn't been any good faith  

effort or any effort, period, by the defendant to  

try to resolve this, if there was any kind of issue. 

 



 

 As far as the verified interrogatories, it's  

our position that their motion regarding them is  

frivolous and was not filed in good faith, because  

they had them, and they were filed with the Court  

prior to their motion. 

 

 

 As far as sufficiency of our responses, they  

have plenty of time to come back and file either an  

appropriate motion or contact us and say, hey, this  

is what you have said; this is what we want. Can we  
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try to resolve this. None of this was done. 

 

 

 MS. LEHMAN: Your Honor - 

 

 

MS. STARASOLER: Your Honor, I mean, you  

know, they are asking for attorney's fees, and  

saying that we should be sanctioned. They made no  

effort whatsoever to work with us. Their motion,  

although it says stuff about interrogatories, they  

received them. They were even filed with the Court  

before they even filed their motion. So where's the  

good faith here, Your Honor? 

 

 

 THE COURT: Just for bad faith, you're  

saying. 

 

 

 MS. LEHMAN: I would like to rebut, and say  

it isn't bad faith when we don't need to make a good  

faith effort. We're not here on a motion to compel.  



That would be moot if they answered. We're here on  

a motion for contempt and sanctions because they  

responded after the court order. 

 

 

 THE COURT: You don't need to repeat  

yourself. 

 

 

 MS. LEHMAN: So the fact that we would make a  

good faith effort, I think our good faith was shown  

by the order on January 5th, by the two orders on  

March 8th. 

 

 

 THE COURT: But there was already sanctions  
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ordered in the amount of $1,000, I assume was paid. 

 

 

 MS. STARASOLER: That was paid for. 

 

 

 MS. LEHMAN: And I would like to put on the  

record that with every motion, as far as the motion  

to compel or motion to compel better, we send  

plaintiff's counsel a letter every time before  

filing the motion that states we're, you know, this  

is our attempt, our good faith attempt to resolve.  

I can pull the letter out. 

 

 

 THE COURT: I'm not asking you to. 

 

 

 MS. LEHMAN: However, we do send a good faith  

letter. We ask them if they would like to enter  

into an agreed order. When we don't hear from them,  

we filed our motions. 

 



 

 THE COURT: Anything further? 

 

 

 MS. LEHMAN: No, sir. We just ask that you  

deem this behavior sanctionable; that we are awarded  

fees and - 

 

 

THE COURT: What are you asking for? 

 

 

 MS. LEHMAN: We have attached an affidavit to  

the motion that I handed you. 

 

 

 THE COURT: Just tell me. 

 

 

 MS. LEHMAN: Looks like the affidavit signed  

is in the amount of $9,045, based on the five  

motions that we have had to file, hearings we have  
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had to attend, letters we have had to write and  

preparation for hearings to receive the discovery  

that we have been requesting since 2010. 

 

 

 THE COURT: Thank you. Defendant's motion  

for contempt, sanctions, and to dismiss are all  

denied. Thank you. Just do me a quick order on  

that, please. 

 

 

 (The foregoing proceedings were concluded at 

 

 

 2:52 p.m.)  
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CERTIFICATE. 

 

 

 THE STATE OF FLORIDA, 

 

 

 COUNTY OF PALM BEACH. 

 

 

 I, Thomas R. April, Registered Professional  

Reporter, do hereby certify that the foregoing  

proceedings were held as hereinabove set out; that I was  

authorized to and did report in machine shorthand the  

proceedings in said hearing; and that the foregoing  

pages comprise a true and correct transcription of my  

stenotype notes of the proceedings. 

(Signer's identity unknown) Signed by Thomas April <jenny@floridacourtreporting.com> Time: 

2011.07.14 13:54:05 -04'00' Reason: I am the author of this document and attest to the integrity of this 

document. Location: West Palm Beach, FL 

(Signer's identity unknown) Signed by Thomas April <jenny@floridacourtreporting.com> Time: 

2011.07.14 13:53:59 -04'00' Reason: I am the author of this document and attest to the integrity of this 

document. Location: West Palm Beach, FL 

 

 

 DATED this 14th day of July, 2011 



 

 

 Thomas R. April,  

Registered Professional Reporter  
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