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ISSUE PRESENTED 

In an action for wrongful foreclosure on a deed of trust securing a 

home loan, does the borrower have standing to challenge an assignment of 

the note and deed of trust on the basis of defects allegedly rendering the 

assignment void? 

INTRODUCTION 

 Various entities representing the lending/finance industry submitted 

amicus briefs in favor of respondents and urged a “no” answer to the “issue 

presented.”  These briefs were filed by the American Legal & Financial 

Network and United Trustees Association (the “Trustees’ brief”), the 

Structured Finance Industry Group (the “Structured Finance” brief), the 

California Mortgage Bankers Association (the “California MBA” brief), 

and the California Bankers Association (the “CBA” brief).  Collectively, 

appellant Tsvetana Yvanova will refer to these briefs as the “lending 

industry” briefs. 

 When you strip away the hyperbole from the lending industry briefs, 

you see they have two concerns.  One, allowing a borrower standing 

somehow will destroy securitization of home loans.  And, two, permitting 

standing will dramatically increase the costs of loans and drive lenders 

from the California home loan market.  These arguments are based either 

on misconceptions about the issues in this case or rest on speculation, 

without any supporting evidence. 
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ARGUMENT 

A. This is a pleading case. 
 

 It is important to remember what this case is about.  It is a pleading 

case—an appeal of a demurrer.  No party has done any discovery.  No one 

has filed or opposed a motion for summary judgment.  No trial has been 

held.  No court has decided the actual facts.  No evidence has been 

submitted. 

 All this Court will decide is whether a borrower like Yvanova has 

standing to allege that her loan was not validly assigned.  If the Court 

recognizes standing, the borrower still will have to file a complaint that 

makes the right allegations.  She then will have to do discovery, oppose a 

motion for summary judgment, and prove her case at trial.  A plaintiff is not 

guaranteed success at any one of these stages.  Many cases might survive 

demurer, only to succumb to summary judgment motions.  Only a few 

cases will make it to trial, with uncertain results.  Most likely will settle, as 

most civil cases do.   

 By granting standing to at least file a complaint, this Court will not 

decide how any of these cases end.  It will not hold that securitized trusts 

are always liable for wrongful foreclosure.  It will not rule that systematic 

violations of Pooling and Servicing Agreements (or “PSAs”) occurred 

during the last decade.  It will not decide a single issue of fact.  It merely 
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will hold that borrowers can plead a claim, which they then will have to 

prove. 

 This also is a post-foreclosure case.  As drafted by the Court, the 

“issue presented” necessarily implies a foreclosure already has taken place.  

Thus, it uses the term “wrongful foreclosure.”  The question assumes the 

borrower already has lost title to her home and has moved out.  (Yvanova 

was evicted from her home on May 20, 2015.)  This case will only decide 

standing in wrongful foreclosure claims.  It will not decide whether 

borrowers can challenge foreclosures before they occur.  A borrower will 

not receive a “free house” if standing is found, for she already will have lost 

her home.  And, because this Court is not deciding a “pre-foreclosure” case, 

its holding will not trigger the “wave” of pre-foreclosure litigation the 

lending industry briefs purport to foresee.  (See, e.g., CBA brief, at page 19, 

Trustees’ brief, at page 7, and California MBA brief, at pages 18-19.)   

B. The lending industry also yet to prove a valid 
assignment in Yvanova’s case. 

 
 The lending industry briefs are filled with statements that assume 

mortgage assignments always are valid and need not be proved.  (See 

Trustees’ brief, at pages 14-17, for example.)  The Structured Finance brief 

(at pages 25-27) lays out the various requirements of the PSA for the trust 

that claims to own Yvanova’s loan.  It argues the PSA’s mandates were 
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met.  (Ibid.)  Yet, it merely states conclusions.  It provides no evidence to 

back up its assertions.   

All Yvanova asks is that she is allowed to allege that the securitized 

trust did not follow the PSA and did not acquire her loan.  Or, conversely, 

the trust can prove it complied with the PSA and did purchase her loan.  Let 

her plead and prove her case; let the defendants plead and prove theirs. 

 C. Yvanova’s case does not attack securitization. 

 This case also is not an assault on the securitization industry or 

securitized trusts.  (See Trustees’ brief, at page 25.)  What Yvanova 

proposes, and what the lending industry opposes, is that she invoke terms of 

the PSA.  She contends, in essence, that her loan was not validly moved to 

the securitized trust because it was transferred in violation of the PSA.  

Respondents and the lending industry accuse her of seeking to enforce the 

terms of the PSA.  They are right. But, by asking to enforce the terms of the 

PSA, she is upholding the PSA.  She is not attacking the securitized trust; 

she is protecting it.  She is, in effect, asking to operate as a private attorney 

general.   

For decades, this Court for has granted private plaintiffs the power to 

enforce statutes because their efforts supplement and enhance the efforts of 

public agencies.  See, e.g., Serrano v. Unruh, 32 Cal.3d 621, 635 (1982), 

Perry v. Brown, 52 Cal.4th 1116, 1161 (2011).  That is what Yvanova 

proposes to do here.  By invoking the terms of the PSA, she wants to force 
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trustees of securitized trusts and loan servicers to honor the PSA.  Her suit 

supports securitized trusts because she wants them to comply with their 

own rules. 

 Securitized trusts and their investors need the help.  Across the 

country, numerous investors have sued the underwriters and trustees of 

securitized trusts, contending that the trustees did not properly transfer 

assets into the trusts.  These actions allege that securities underwriters lied 

when their marketing materials told investors that the trusts had certain 

assets when, in reality, those assets had never been moved into the trusts.  

In some cases, the investors charged that over 80% of the assets a trust 

claimed as its property never were transferred: 

 For example, investors in one such case alleged:  “In other words, 

only 2 of the 310 reviewed loans were timely transferred to the trust, a 

failure rate of 99.4 %.”  Complaint in Royal Park Investments, et al. v. 

Deutsche Bank AG, et al., New York Supreme Court, County of New 

York, case no. 652732/2013, at page 177, ¶ 441 (formatting in original 

removed).   

The investors in the Royal Park Investments case described the harm 

they had suffered because the defendants failed to comply with the terms of 

the PSA: 
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Defendants’ failure to ensure proper transfer of the notes and 
the mortgages to the trusts at closing has already resulted in 
damages to investors in securitizations underwritten by 
defendants.  Trusts are unable to foreclose on loans because 
they cannot prove they own the mortgages, due to the fact 
that defendants never properly transferred title to the 
mortgages at the closing of the offerings.  Moreover, 
investors are only now becoming aware that, while they 
thought they were purchasing ‘mortgage-backed” securities, 
in fact they were purchasing non-mortgage backed securities.  
Complaint in Royal Park Investments, et al. v. Deutsche Bank 
AG, et al., page 173, ¶ 432 (formatting in original removed).  
 

 Investors also charge that a late transfer of mortgages into a trust—

the exact kind of transfer Yvanova alleges—jeopardizes their tax status and 

exposes them to vastly increased tax liability: 

If the loans are transferred into the trusts after the three-
month period has elapsed, investors are injured, as the trusts 
lose their tax-free REMIC status and investors like plaintiff 
face adverse draconian tax consequences: (1) the trust’s 
income is subject to corporate “double taxation”; (2) the 
income from the late-transferred mortgages is subject to a 
100% tax; and (3) if late-transferred mortgages are received 
through contribution, the value of the mortgages is subject to 
a 100% tax.  Complaint in Royal Park Investments, et al. v. 
Deutsche Bank AG, et al., page 172, ¶ 428 (formatting in 
original removed). 
 

 See also, allegations in Phoenix Light SF Limited, et al. v. JPMorgan 

Chase & Co., et al.,, Supreme Court of New York, County of New York, 

case no. 652921/2013, at page 416, ¶ 995, page 419, ¶ 1003 (alleging that 

“none of the reviewed mortgage loans were timely transferred to the trust, a 

100% failure rate. . . .”) (formatting in original removed).   
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 These investors’ suits charge that the underwriters of securitized 

trusts, the trustees of those trusts, and other entities have not complied with 

PSAs because they have allowed late transfer of loans into the trusts.  

Yvanova alleges the same thing.  By granting her standing, this Court will 

protect investors by authorizing an additional party to enforce the terms of 

PSA.  It will increase the incentives put on trustees and servicers to follow 

the mandates of the PSAs.  And, because it will reassure investors that they 

have other parties protecting their interests, it will increase investor 

confidence in the soundness of securitized trusts.  Allowing standing will 

not jeopardize securitized trusts or lead investors away from them.  It will 

make those trusts safer investments.   

D. Allowing standing will not impose great costs on the 
lending industry. 

 
 Every time a plaintiff proposes a theory of liability, a defendant 

objects the theory will impose huge new costs on businesses and 

consumers.  Those concerns should be taken seriously when evidence exists 

to support them.  But, they should be disregarded when there is no such 

evidence. 

 In this case, there is no evidence of increased costs.  The lending 

industry briefs present no evidence of how their costs might increase if 

borrowers are allowed standing.  They merely make assertions.  (Trustees’ 
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brief, at pages 40-41, 43.)  They offer no studies that project how costs may 

grow.   

 And, permitting standing will impose no great burden on the lending 

industry.  The Structured Finance brief notes that it is easy to transfer 

mortgages by using endorsements in blank.  (Structured Finance brief, at 

page 13.)  If it is so easy, then it is easy for securitized trusts, trustees and 

loan servicers to prove a loan was validly transferred. If this defense is so 

easily proven, then it will cost little to prove it.   

 In addition, borrowers who sue for wrongful foreclosure necessarily 

have limited means.  Most will be unable to afford lawyers and the costs of 

litigation likely will deter many from suing.  In fact, as the recent 

foreclosure crisis told us, most borrowers who fall behind on their home 

loans either obtain loan modifications or give up their homes and move out.  

Few sue.  The threat of vastly increased litigation is a chimera.   

 In any case, the lending industry already is absorbing the costs of 

litigation over who has standing to challenge a foreclosure.  Since January 

1, 2013, the Homeowners Bill of Rights has given homeowners the power 

to challenge invalid assignments.  See, e.g., Civil Code sections 2923.55 (a) 

and (b), 2924 (a) (6), 2924.12 (b), and 2924.17 (b).  Since January 2013, 

lenders, securitized trust, and loan servicers have been obligated to follow 

those statutes.  They have been incurring the costs of compliance for over 
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two and one-half years.  Those costs are built into their expense models by 

this point.  Allowing standing will not add much to their burden. 

Further, as noted in Yvanova’s opening brief (at page 41), the four 

major players in the lending industry, Bank of America, Wells Fargo, 

Citimortgage, and JPMorgan Chase, agreed to the National Mortgage 

Settlement in April 2012. That settlement required them to prove they had 

the power to foreclose:  “Servicer shall implement processes to ensure the 

Servicer or the foreclosing entity has a documented enforceable interest in 

the promissory note and mortgage (or deed of trust) . . . or is otherwise a 

proper party to the foreclosure action.”  Consent judgment and consent 

settlement in United States v. Bank of America Corp., Case No. 12-CV-

00361 (D.D.C. April 4, 2012), Settlement Term Sheet, Section I. C. (1).   

Because that settlement involved the largest banks in the country, it 

set industry standards.  One hopes that major lenders, securitized trusts, and 

loan servicers have been complying with those standards since April 2012, 

over three years ago.  So, since April 2012, major elements of the lending 

industry have been incurring the costs of making sure they own a loan.  

Grating standing to borrowers will not add to those expenses.  Standing will 

give the lending industry an additional incentive to prove ownership. 

Finally, it hardly is certain that increased costs will jeopardize future 

loan securitization.  As one lending industry amicus noted, most securitized 

trust have diverse loan pools.  The goal is to make sure the loans in the pool 
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are not concentrated in a single place or state, thus minimizing risk.  

(Structured Finance brief, at page 10.)  Even if borrower standing somehow 

increases costs, it will have a minimal impact on trusts.  Few of them will 

have loan pools limited just to California loans.   

E. This Court should not take judicial notice of studies 
discussed in the lending industry briefs. 

 
 The lending industry briefs are remarkable for the lack of evidence 

they submit to support their arguments.  The CBA brief claims to be an 

exception.  That brief relies on several studies to support two controversial 

conclusions.  First, delays in the foreclosure process do not increase the 

likelihood of successful “outcomes,” such as loan modifications.  (CBA 

brief, at pages 16-18.)  Second, leaving borrowers in their homes increases 

costs because borrowers behind on their loan payments do not take care of 

their homes.  (CBA brief, at pages 15-18.)   

 These studies are new evidence, submitted for the first time to this 

Court.  To get around the rule that new evidence on appeal generally is 

barred, the CBA brief apparently attempts to invoke judicial notice.  But, 

judicial notice is allowed for “[f]acts and propositions that are not 

reasonably subject to dispute and are capable of immediate and accurate 

resort to sources of reasonably indisputable accuracy.”  Evidence Code 

section 452 (h).  The CBA brief does not explain why its studies consist of 

“facts and propositions that are not reasonably subject to dispute.”  And, 
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under Evidence Code section 453 (b), CBA was required to submit these 

studies to the Court if it wanted the Court to take judicial notice of them.  It 

did not; it merely describes their conclusions (but not their methodology).   

 In addition, the studies do not show us anything.  One study purports 

to conclude that delaying foreclosures does not increase the probability of 

successful outcomes.  (CBA brief, at pages 15-17.)  But, the study does not 

explain what factors may cause this problem.  One factor might be 

borrower’s strained finances.  Another factor may be lender or servicer 

misbehavior.  The study cited in the CBA brief is a classic case of finding a 

correlation but not causation.  As such, the study is useless.   

 Another study, prepared by the CBA’s counsel, purports to show an 

increase in foreclosure lawsuits since 2008. (CBA brief, at page 19, fn. 5.)  

Yet, the brief does not explain the causes for this increase.  It merely 

insinuates there is something improper about the rise in lawsuits.  (Ibid.)  

The brief also does not break down the lawsuits into categories-how many 

lawsuits allege wrongful foreclosure, how many allege loan modification 

issues, and how many challenge improper transfer of loans into securitized 

trusts.  Because it does not break out securitization lawsuits as a separate 

category, the study, if it can be called that, does not prove that conferring 

standing on borrowers will lead to a huge increase in foreclosure lawsuits.  

With the recovery of the housing market and the economy, it is just as 

likely that the number of suits will decrease.  
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 Finally, there is the insulting argument that homeowners behind on 

their loans do not take care of their homes.  (CBA brief, at pages 15-16.)  

The authors of the study that supposedly supports this proposition offer no 

evidence and cite no statistics.  They merely speculate.  (Ibid.)  It is equally 

likely that borrowers will want to maintain their homes because they hope 

they can keep them.  Granting them standing will give them hope and an 

incentive to keep up their properties.   

Once a borrower is forced out of her home, there is no one there to 

maintain it.  Foreclosing banks do not put in house sitters and usually skimp 

on landscaping.  Common sense tells us that if you go into a neighborhood 

and see houses that are run down, they are more likely to be bank-owned 

properties.  Indeed, municipalities have been compelled to pass ordinances 

requiring banks to clean up foreclosed homes.  See, e.g., Los Angeles 

Foreclosure Registry Ordinance, Los Angeles Municipal Code, Chapter 

XVI, Article Four.  Allowing borrowers to remain in their homes decreases 

the chances neighborhoods will be plagued with vandalized properties and 

dead landscaping. 

CONCLUSION 

A theme in the lending industry briefs is personal responsibility.  

Borrowers are attempting to “game the system” and thus avoid 

responsibility for their debts by trying to delay foreclosures.  They are 
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seeking to live “rent free.”  They are seeking a “free house.”  (See, for 

example, Trustees’ brief, at page 6.)   

Yet, the same briefs urge this Court to free the lending industry from 

personal responsibility.  Investors and borrowers have accused banks and 

securitized trusts of not complying with the terms of the PSAs that govern 

the trusts.  When faced with those accusations, the lending industry denies 

them and says that, even if they are true, its members cannot be held liable.  

That is shirking responsibility.  By granting standing, this Court will 

remind the lending industry it has responsibilities and it can be held 

accountable for its failures, just like ordinary citizens.     

For these further reasons, plaintiff and appellant TSVETANA 

YVANOVA respectfully requests that this Court find she has standing and 

that it reverse the judgment of the court of appeal.  

Dated:   July 8, 2015   LAW OFFICES OF  
     RICHARD L. ANTOGNINI 
 

By:  

 
             ________________________________ 
      Richard L. Antognini  

Attorneys for Plaintiff  
and Appellant  
TSEVETANA YVANOVA 
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